GUIDELINES ON THE IMPLEMENTATION OF THE
FREEDOM OF INFORMATION ACT 2011
REVISED EDITION 2013

PUBLISHED UNDER THE AUTHORITY OF
THE HONOURABLE ATTORNEY GENERAL
OF THE FEDERATION AND MINISTER OF JUSTICE



© All rights reserved. No part of this publication may be reproduced or transmitted in any
form or by any means, electronic or mechanical, including photocopying, recording or
otherwise or stored in any retrieval system of any nature, without the written permission of
the copyright holder.

Published 2013

Federal Ministry of Justice,
Maitama,

Abuja.

ISBN:978-978......

ii



FOREWORD

Since 28™ May 2011, all requests for information received by a public institution have to
be dealt with in accordance with the Freedom of Information Act 2011 (FOIA).

Open government requires agencies to work proactively and respond to requests
promptly. Public institutions are enjoined to use modern technology to inform citizens of
what is known and done by their Government. Accordingly, agencies should readily and
systematically post information online in advance of any public request. Providing more
information online reduces the need for individualized requests and may help reduce
existing backlogs.

This revised edition of the Guidelines published by the Federal Ministry of
Justice in 2011 is intended to help public institutions understand their obligations under
the FOIA and to promote good practice in the effective implementation of the FOIA.
The first of such advisories- The Attorney General's Memorandum onthe Reporting
requirementsunder section 29 of the FOIA (HAGF/MDAS/FOIA/2012/1) - which
was published and circulated on January 29, 2011 is now incorporated as Chapter 13
in these Revised Guidelines.

The FOIA is not solely concerned with responding to requests for information. It also
requires that all public institutions shall keep, organize and maintain their records in a
manner that makes them accessible to the public and also requires public institutions
to proactively disclose certain categories of information through making such information
available to the public using multimedia formats (i.e. print, electronic and online media.

These Guidelines have therefore been produced to cover a wide range of the subject
matter. Special care has been taken to highlight practical challenges and proffer possible
solutions to such challenges.

I acknowledge with appreciation the support of the Democratic Governance for
Development (DGD) II Project and its international partners, the European Union (EU),
the UK Department for International Development (DFID), the Canadian International
Development Agency (CIDA) and the United Nations Development Programme (UNDP)
in the publication of this revised edition.

Mr. Mohammed Bello Adoke SAN, CFR
Honourable Attorney General of the Federation And
Minister of Justice
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CHAPTER 1

FUNDAMENTAL PRINCIPLES OF DISCLOSURE
UNDER THE FOIA

1.0 OVERVIEW
Some values and principles that sustain a viable institutional FOIA culture are as follows:
(a) The task of effectively discharging the proactive disclosure obligation under the
FOIA or answering applications for information promptly is a shared responsibility
within the relevant institution.
(b) Ensure that people in your institution as well as members of the public know who is
responsible for dealing with applications for information under the Act.
(c) Transfer without delay any request for information which is not your responsibility.
(d) keep, organize and maintain records in such a way that helps in ensuring that
information or records can be effectively preserved, quickly identified and retrieved.
(e) Remember that the 7-days time limit begins as soon as a request for information or
record is received by a public institution. Within this period a public institution must
either provide the information or explain in detail, why it is unable to do so based
on the provisions of the FOIA.

1.1  DOES THE ACT APPLY TO MY INSTITUTION?
The FOIA applies to all public Institutions. In view of sections 2(7), 29 (9) and 31
of the FOIA this means any:

(a) Legislative, executive, judicial, administrative or advisory body of the Government,

including boards, committees or commissions of the State;

(b) Any subsidiary body of those bodies including but not limited to committees and
sub-committees which are supported in whole or in part by public fund or which
expends public fund;

(c) all companies in which the Government has a controlling interest and

(d) Private bodies providing public services, performing public functions or utilising
public funds.

1.2 'WHAT RECORD IS SUBJECT TO THE ACT?

All information or records held by, or on behalf of, a public institution are all within the
scope of the Act. The legislation applies regardless of the age, format, origin or
classification of the said information or record in question. It also covers all forms of
information or record, irrespective of the format in which they are kept, including, files,
letters, databases, loose reports, e-mails, office notebooks, videos, photographs, wall
charts, maps, etc. It further extends to closed files and archived materials as well as
information in current use. However, Section 26 of the Act exempts certain materials that
are already publicly accessible by other means from the application of the Act, (See
Chapter 12).

In considering an application under the FOIA, it is important to consider that other parts of
your organisation may hold an information or record that might be relevant to the
consideration of the application.



Public institutions should also note that in addition to the information or record produced by
the institution, the FOIA would also apply to information or record received from other
institutions if the information or record so received is relevant to the application. In cases
like this it is important to always consult with the originating public institution during
consideration of the FOIA application.

1.3 THE RIGHT TO INFORMATION UNDER THE FOIA

Sections 1 and 2 of the FOIA establish the right of any person to apply for information or

records in the possession of a public institution. Generally, these rights are:

e The right to access or request any information or record that is in the custody or
possession of any public institution or private bodies providing public services,
performing public functions or utilising public funds.

e The right to be told whether the information or record exists.

e The right to have the requested information or record released, if the information or
record is in the custody or possession of a public institution.

e The right not to demonstrate any specific interest or purpose in the requested
information or record.

e The right to receive information that public institutions are obliged to proactively
disclose under the Act.

e The right to take legal action in Court to compel any public institution to comply with
the provisions of the Act, including discharging their proactive disclosure obligations
under the Act.

1.4 THE OBLIGATIONS OF PUBLIC INSTITUTIONS

The right of access to information creates corresponding obligations on the part of Public
Institutions. Apart from the obligation to release a record or information in its custody there
are obligations that are not contingent on any request for information. These relate to the
organization and maintenance of records and the obligation to publish certain categories of
information proactively.

1.4.1 The Obligation To Keep, Organize and Maintain Records In Line With The Public
Access Objectives of the FOIA.

Under Sections 2 (1), (2), 9(1) and 9(2), a public institution must ensure that it keeps,

organizes and maintains information or records about all its activities, operations and

businesses in a way and manner that facilitates the public’s right to access such information

or records that are in its custody.

It is an offence under the Act for any officer who has custody of a record to willfully alter,
doctor or destroy the record. Anyone found guilty of any one of these offences is liable to
a minimum term of imprisonment for one year. There is no maximum ceiling for
sentencing for any of the aforementioned offences and there is no option of a fine.

In view of these provisions it is incumbent on public institutions to ensure that adequate
measures for safeguarding against the tampering of records are observed.

1.4.2 Proactive Disclosure of Information By Public Institutions
Under the FOIA, public institutions must routinely publish certain information on an
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ongoing basis. This obligation is separate from the duty to make information available in
response to applications for information under the Act.

The minimum information which must be proactively disclosed is listed in Section 2 (3) of
the Act. Every public institution must make available any information that is listed above
except:

¢ the institution does not hold this information;

¢ the information would be exempt from disclosure under one of the exemptions found in
the Act.

The Act requires public institutions to proactively disclose diverse classes of
information/records. Details of these classes of information/records are expressly provided in
Sections 2(3) (a) - (f), (4) & (5).

The records that are to be proactively disclosed are divided into 3 broad categories:

namely:

e Descriptive Information: The first group or category relates to information/records that
are meant to be described. These are provided in Section 2(3)(a) & (c). They include
information about what the institution does, its responsibilities, organogram and the
functions of each unit appearing in the organogram. It also includes information relating
to final opinions given when adjudicating cases in such institutions and the orders made
in such cases.

e List or enumeration of records: The Second group or category deals with the classes of
information or records that are to be listed. These can be found in Section 2(3)(b) & (e).
It includes the list of all classes of records/information held by the institution, including
all manuals, guidelines & other documents which the institution uses in discharging its
duties on a daily basis. Also included in the Second category is the list of files
containing applications for contracts, permits, licenses, agreements entered into by the
institution with other public or private institutions. Studies, reports or publications
prepared for the institution by any independent contractor.

e Actual Records/Data: The third category relates to information/records whose details
are actually meant to be proactively disclosed by the institution. These are contained in
Section 2(3)(d) & (f). Examples include:

«»» Substantive rules of the institution;

The names, titles, dates of employment and salaries of staff of the institution;

Information relating to the income and expenditure of the institution;

Final planning policies, recommendations and decisions of the institution;

Factual reports, inspection reports, studies and other publications either

undertaken by the institution directly or done on its behalf by others contracted

by it;

Statements and interpretation of policies that have been adopted the institution;

Names of officials attending proceedings of the institution and the records of

voting in such proceedings;

¢+ The rights of the public institution or of any private person;

e The contact details of officers of the institution to whom members of the public are to

direct their request for information

R/
0.0

R/
0.0

R/
0.0

R/
0.0

R/
0.0

R/
0.0

e Mode of Proactive Disclosure



All information or records that public institutions are obliged to disclose proactively,
are to be made readily available to the public. They are also to be disseminated widely
using various information dissemination channels, including printing hard copies,
through print and electronic media, as well as through online channels (i.e. the
internet). You should ensure that copies of these publications are available in all the
offices of your institution and that whenever contents change or are revised they are
updated and the revised copies made available to the public.

You should also note that failure to proactively disclose information could result in an
action for enforcement.

1.5 WHAT IS AN APPLICATION FOR A RECORD (“FOIA APPLICATION™)?
There is a difference between an application under the FOIA and routine correspondence.
Any request for information that can be provided without any question — such as
recruitment brochures, leaflets, press releases and the text of public speeches — should be
treated as normal and routine correspondence. In general, requests between Public
Institutions are not FOIA requests.

On the other hand, any application for information or record that needs to be actively or
seriously considered should be formally treated as an application under the Act especially if
it seems likely that the requested information may not be disclosed. Accordingly, such
application should be formally recorded, and treated as an application under the FOIA.

NOTE: AN APPLICATION UNDER THE FOIA DOES NOT NEED T0O BE MADE IN
WRITING, AND AN APPLICANT DOES NOT NEED TO DEMONSTRATE ANY
SPECIFIC INTEREST OR MOTIVE IN THE INFORMATION APPLIED FOR.

1.6 THE FOIA APPLICATION AND TIMELINES

Under the Act there is a requirement to provide a substantive response to any application
for information promptly and in any event within 7 days. There is some scope to extend
this period by a maximum of 7 days IF: the requested information is for a large number of
records; and the consultations that are necessary to comply with the application cannot be
reasonably completed within the initial 7-day period.

NOTE: A notice of this extension informing the applicant that he or she has a right to have
the decision to extend the time limit for(either positively or negatively) responding to the
applicant’s request for information, reviewed by a Court should be provided to the
applicant within THE INITIAL 7 days.

If the application needs to be transferred to another institution under section 5, the transfer
should be done as quickly as possible in any case not later than the initial 7 days and notice
of the transfer and the right of judicial review must be given to the applicant within this
period.

1.7 THE INTERPRETATION ACT
In light of section 15 of the Interpretation Act 1990:



e The 7-day timeline commences on the day after the FOIA Application is received by the
public institution.

¢ In counting 7 days any holiday shall be left out in computation of the period.

¢ Holiday" means a day which is a Sunday or a public holiday.

NOTE: YOU SHOULD NOT IGNORE A FOIA REQUEST. A FAILURE TO RESPOND
WITHIN THE TIME LIMIT RAISES A PRESUMPTION OF REFUSAL UNDER THE
ACT AND CAN LEAD TO LITIGATION ( see section 7(4))

1.8  ADVICE AND ASSISTANCE UNDER FOIA

An application under the FOIA will generally be made in writing although this is not
required under the Act. However, Illiterate or physically challenged (disabled) persons can
still apply for information under the Act by making an oral application for information to
any public institution. The Act ides that authorised officers of a public institution must
assist such applicants by transcribing such oral applications into written form and making a
copy of such written application available to the applicant.

It is advised that in such cases the FOIA Official should ensure that the transcription is read
over to the applicant, and a  statement is made on the application to the effect that, “THE
APPLICATION HAS BEEN READ TO THE APPLICANT AND THE APPLICANT IS
SATISFIED THAT IT IS A TRUE AND ACCURATE REPRESENTATION OF THE
ORAL FOIA APPLICATION”,

1.9 TRANSMITTING APPLICATIONS

Written applications may be transmitted electronically (email), by courier, post or delivery
in person. To facilitate requests made via email, public institutions are advised to dedicate
an email address which should be adequately publicised and should be configured to
automatically generate an acknowledgment/receipt of the request.

1. 10 CONSULTATIONS WITH THE APPLICANT

If the FOIA application is unclear, it is important to urgently consult with the applicant.
The key requirement is to establish a dialogue with the applicant. If clarification of the
application is needed in order to identify and locate the information. This must be initiated
promptly. NOTE that the clarification process should as much as possible be concluded
within the 7-day period stipulated by the Act

It will be helpful to inform the applicant about the information that is readily available, or
to explore ways in which an application could be made more specific. A written record of
all conversations with the applicant should be kept and also made available to the applicant,
as the case may be.

1.11  FEES

The fee chargeable under the FOIA is limited to the standard charges to photocopy and
transcribe the records where necessary. Where the cost of copying or transcription is
negligible or where the cost of collecting or recovering the fees would be equal to or
greater that the amount being collected, you may provide the information at no cost to the
applicant.



The scale of fees in the schedule to these Guidelines are indicative of standard costs of
transcription or duplication.

NOTE: T7HE FOIA DOES NOT AUTHORISE THE IMPOSITION OF AN
ADMINISTRATIVE FEE TO COVER THE MANPOWER COSTS OF RESEARCHING
AND COLLATING REQUESTED INFORMATION.

1.12 THE RESPONSE PROCESS
Generally, the response process can be divided into 10 stages. These can be described as
the 10 ‘R’s. These are:

Stage 1

Register and record the application to note the date it was received. Where the application
is submitted by the applicant personally an acknowledgment should be given to the
Applicant and a registry record created for the application. For other methods, the
acknowledgment and tracking number must be sent to the e-mail or postal address of the
applicant

Stage 2.

Read: Read the correspondence and decide whether it constitutes a request or not and if you
actually hold the Information, what it relates to and whether or not it needs to be
transferred to another public institution. If so, don’t delay as the Act states that the
application must be transferred to another public institution with a greater interest in the
requested information between 3 days and 7 days from the date when the application is
received.

Stage 3

Record: Due to the possibility of legal action before the Courts, it is important to maintain
a formal system of making note of all FOIA applications and keeping a record of all key
actions taken in dealing with the application. You will need to assign a tracking number to
ensure an accurate and complete audit trail for each application, particularly if the requested
information has to be transferred to another public institution.

Stage 4
Responsibility: Any application received by your institution must as quickly as possible be
brought to the notice of the appropriate department within your institution.

NOTE: it is your primary responsibility as the FOIA Officer to respond to the FOIA
application. BECAUSE THE 7-DAY PERIOD STARTS WHEN THE PUBLIC
INSTITUTION RECEIVES THE APPLICATION AND NOT WHEN IT REACHES THE
“RIGHT” DEPARTMENT.

Stage 5

Retrieve: You need to retrieve and consider all the relevant information subject to the FOIA
application.
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Stage 6

Refer to others: Where necessary, consult with other officials both within your public
institution and externally, especially with the Ministry or government department that
specialise in, or are primarily responsible for the information. Remember that sometimes it
is necessary to seek specialist advice on the disclosure of information and the balance of
public interest.

Stage7

Redact and separate: Some records may contain both disclosable and exempt information.
Section 18 of the Act permits the extraction of disc/osable information from other
information in a record that is either exempt or not relevant; this is known as redaction.
Redaction can be made by deleting or blocking words, sentences, paragraphs and whole
sections of record. Therefore any potentially sensitive information not relevant to the
request or for which disclosure has not been authorised should be removed or redacted in
the copy sent to the applicant. This will involve going through a document line by line.

NOTE THAT WHERE EXEMPTIONS UNDER THE ACT APPLY, REASONS FOR
ANY REDACTION MUST ALWAYS BE GIVEN TO THE APPLICANT IN ADDITION
TO PROVIDING A DETAILED EXPLANATION OF THE BASIS FOR THE REFUSAL
IN THE LETTER THAT IS SENT TO THE APPLICANT. HOWEVER THIS SHOULD
ALSO BE FOLLOWED UP WITH SPECIFICALLY INCLUDING IN THE REDACTED
MATERIAL A NOTE ABOUT THE SECTION AUTHORISING THE EXEMPTION
EITHER ON OR AT THE MARGIN OF THE BLANKED OUT SPACE.

Stage 8

Review: Once the response to a request has been prepared, this will need to be reviewed by
someone who has the necessary authority to release or refuse to disclose information. THIS
WILL INVARIABLY BE THE FOIA POINT OF CONTACT OR HEAD OF UNIT. The
process for authorising disclosure of information should be specified in local instructions.
The use of exemptions to withhold information should be approved at the appropriate level
within the public institution.

Stage 9

Reply: Once the necessary approval to disclose has been secured, the reply can be sent to
the applicant. Replies must be in writing and public institutions are advised to develop
template letters. Ensure the reply is filed, along with an exact copy of any enclosures.

Stage 10

Release to Publication Scheme under Section 2: After disclosure, it should be considered
whether or not the information provided is likely to be of general public interest. If so,
consider whether it may be included in the public institution’s publication scheme as part of
the materials that have been proactively disclosed through various communication medium
including through the institutions website Generally where the same issue is the subject of
at least three requests the record should be published proactively.

1.13 EXEMPTIONS UNDER THE ACT
Applications for records should be granted and disclosed whenever possible. However, the
Act also recognises that there are occasions where disclosure of information is
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inappropriate. As a result, the Act contains Eight issue based exemptions that may apply to
justify a refusal of an application under the FOIA.

The exemptions under the Act are contained in Sections: 11, 12, 14, 15, 16, 17, 19 and
26 of the Act These exemptions can be broadly classified into two types:

1.13.1 Unqualified Exemptions

Sections 15 (2), 16 and 17 are Unqualified Exemptions. This means that if the information
or record is covered by these exemptions then it is exempt from disclosure (there is a
discretion to disclose in section 16 and 17 - See Chapters 9 and 10). There is no need to
consider whether there might be a stronger public interest in disclosing the information than
in not disclosing it. Information covered by an unqualified exemption is either exempt or it
is not. Unqualified Exemptions contain an inbuilt prejudice test. This test means that the
harm to the public interest that would result from the disclosure of information falling
within an unqualified exemption has already been established.

1.13.2. Qualified Exemptions

Sections 11, 12, 14, 15(1), and 19 are qualified exemptions, which demand that once the
information is covered by these exemptions, the “public interest test must be considered.
The qualified exemptions under the FOIA are mainly injury-based exemptions, which apply
if disclosure will cause injury to the specified purpose of the exemption, for example, an
injury to the conduct of International Affairs under Section 11.

1.13.3  The Public Interest Test

Under the Act, an application for information shall not be denied where the public interest
in disclosing the information outweighs the injury or harm stated in the exemption. Please
see further Chapter. 3 - The Public Interest Test.

1.14  DISCLOSING INFORMATION

Before releasing information you must be satisfied that you have the necessary authority to

do so. It is important to check with the appropriate person in your institution, especially if

the record in question::

e has a “Top Secret” classification. (However, note that under section 28 (1) of the Act,
the fact that information is kept under a security classification, or is classified as “Top
Secret” does not on its own preclude it from disclosure.)

e originated outside your public institution; or

e was produced under the terms of a contract or any other collaborative or legally binding
arrangement.

If the requested information requires the involvement of more than one department, or if it
involves information provided to the public institution by a third party (maybe a contractor,
another public institution, or an NGO), it is important to consult all those concerned. In
some cases, it will be necessary to consider the implications of disclosure beyond the
boundaries of your institution because it could have an effect on future relationships with
contractors or on the individuals who have supplied the information to your institution.

NOTE: THERE IS NO OBLIGATION TO INTERPRET, EXPLAIN OR SUPPLEMENT
THE RECORD.
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1.14.1 Exempt Situations Where There Is A Discretion To Disclose

It is important to also note that sections 11, 12, 16, 17 and 19 provide a public institution
with discretion to still disclose the record or information despite the fact that the public
interest in disclosure does not outweigh the injury or harm stated in the exemption.
Therefore, under the above exemptions, there is no obligation to refuse the application and
withhold the record. However, as a result of the consequences of a wrongful disclosure of
information, it is prudent that disclosure is made only after a careful evaluation of the
information requested, the harm that disclosure could cause and a consideration of the
public interest test. Consequently, the Chief Executive of a public institution is best placed
to exercise this discretion to disclose information after evaluating the information and
taking specialist advice.

1.14.2 Exempt Situations Where You Must Not Disclose

Under sections 14 and 15 of the Act, once it is determined that the public interest in
disclosure does not clearly outweigh the harm specified, the public institution MUST
withhold the information. However, the public institution should disclose the record if the
person who is the subject of a record falling under section 14 or is the Third party in
question under Section 15 consents to the disclosure of the record or the record is publicly
available.

1.15 REFUSAL OF ACCESS TO INFORMATION

The reasons for refusing to provide an applicant with access to information or record(s)
under the FOIA must be explained in a Refusal Notice, which should generally be issued
within the 7-day period provided by the Act. It is not sufficient for your reply to simply
include a broad statement such as: “injurious to the conduct of International Affairs and
Defence”. As a minimum, you must identify a specific exemption as the basis for
withholding information and explain why it applies. The applicant must also be informed
about the right to challenge the refusal and have it reviewed by a Court.

1.16 INSTITUTIONAL FRAMEWORK

(a) To facilitate their ability to proactively disclose information, the Act requires that
institutions affected by it, designate appropriate staff saddled with the responsibility of
delivering on this mandate, in addition to managing the entire spectrum of the Fol
process. This is essential for the smooth operation of the Fol law. Support for this
requirement is found in Sections 2(3) (f), 3(4) & 29(1) (h) of the FOIA.

(b) In order to enhance this process of compliance with this requirement of proactively
disclosing information, the Act requires that public institutions invest in building the
capacity of their staff to deliver on their obligations under this law. This is expressly
provided in Section 13 of the Act.

1.16.1 The FOIA Unit
The effective implementation of the Act requires each Public institution to designate a
senior official (of at least Assistant Director level or its equivalent) as the head of a FOIA
Unit. This Unit should have direct responsibility for determinations and generally ensuring
compliance through the adoption of institutional best practices in the following areas:

a) Dedicated help/service lines or online assistance

b) Undertaking periodic review of record keeping and maintenance procedures
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¢) Reporting and liaison with the Office of the Attorney General of the Federation

d) Preparation of a record map/chart —

e) Compliance with the Institution’s Proactive Disclosure Obligations.

f) Regular training and retraining of the staff of the institution on their FOIA related
obligations.

1.17 PRIMACY OF THE FOIA

Subject to the Constitution, the provisions of FOIA supersedes any provision in existing
legislation including the Official Secrets Act, Section 97 of the Criminal Code and other
laws which is inconsistent with the FOIA. (Sections 1(1), 27 and 28)

It should also be noted that the FOIA does not limit or restrict the provision of other

legislation or conventional practices containing requirements that mandate public
institutions to disclose information that is in their custody to members of the public.

14



CHAPTER 2
REFUSAL OF ACCESS TO INFORMATION

2.1 OBLIGATIONS UNDER FOIA

Section 4 of the Act places three obligations on a public institution. These are:

1) An applicant is entitled to receive the record or information that he has applied for.

2) If the public institution considers that the application should be denied, it should give a
written notice (“Refusal Notice”) to the applicant informing him that access to all or
part of the requested information will not be granted.

3) The reasons for this refusal of access to information must be clearly stated, including
the relevant provisions of the Act on which the refusal is based.

2.2 REFUSAL NOTICE

A public institution may refuse an application for access to information if it is relying upon
one or more of the exemptions contained in Sections: 11, 12, 14, 15, 16, 17, 19 and 26 of
the Act. In refusing the application, the institution must issue a refusal notice clearly stating
the exemption(s) it has relied on, and the reasons why it considers that the exemption(s)
apply. It is not sufficient to merely state that a particular exemption applies. The institution
must clearly explain why it believes a particular exemption applies.

Consequently, it is necessary that, in refusing to grant an information application, a public
institution should make a well-considered decision on whether or not an exemption under
the Act is applicable to the information sought because the applicant may challenge the
refusal of the information application in Court.?

NOTE: APART FROM THE EXEMPTIONS THERE IS NO OBLIGATION TO
DISCLOSE RECORDS THAT ARE NOT HELD BY (IN THE CUSTODY OF) THE
PUBLIC INSTITUTION

2.2.1 Injury-Based Exemptions

Where the institution relies on an exemption that is injury-based (for example, Section 11)
the institution must also explain the injury or harm that would arise from the disclosure of
the information.

Please see further Chapter 4 - Injury-based exemptions.

2.2.2  The Public Interest Test

In cases where an institution decides that the public interest in disclosure does not

outweigh, the injury or harm specified in the exemption, it must make full reference to the

public interest test in the refusal notice; and make it clear why it has made its decision by

briefly stating:

(a) The reasoning it has followed in arriving at its decision.

(b) Why it considers that one factor, or set of factors, outweighs another, unless to do so
would involve disclosure of exempt information.

2. Where the Court establishes a case of wrongful denial of access, the public institution or the FOIA
officer is liable to a fine of N500, 000.00 (Five hundred thousand naira).
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IT IS NOT SUFFICIENT FOR YOU TO SIMPLY STATE THAT IT IS NOT IN THE
PUBLIC INTEREST TO DISCLOSE INFORMATION IN ANY PARTICULAR
INSTANCE. YOU MUST PROVIDE A DETAILED EXPLANATION THAT IS FULLY
ANCHORED WITHIN THE RELEVANT PROVISIONS OF THE FOIA.

2.3 THE INTERNAL REVIEW OF A DECISION TO REFUSE ACCESS TO
RECORDS

The refusal notice must also provide details about the applicant’s right to challenge the

decision refusing access and have it reviewed by the Courts.

However, and mindful of the costs of litigation, it is prudent if possible, to provide all
applicants with another opportunity to have the decision reviewed by more senior members
of the public institution. FOIA Committees can act as an advisory body in this regard.

2.4 ISSUING A REFUSAL NOTICE

(a) A refusal notice should be issued as soon as possible and not later than 7 days from
the receipt of an application under the Act (Section 4).

(b) It is vital that the Refusal Notice is clear and specific and it should explain the
institution’s decision and reasons for withholding the information.

(c) State the precise record that has been applied for. In providing the precise
information, it is prudent to quote directly from the FOIA Application.

(d) Give details of why the record cannot be disclosed, i.e. information not held, or that
an exemption(s) has been applied.

(e) Specify the exemption that has applied, stating the full section and sub section
number, and say why you have done so and fully explain why it applies. Note: do
not paraphrase the exemption.

(f) If applying a qualified exemption, the institution must set out its reasoning regarding
the specified injury that the exemption provides would result from disclosure. It is
recommended that it should specify here whether disclosure: “may”; or “be
reasonably expected to”; or “would” harm the purpose of the exemption that has
been applied. For example under Section 11(1) a public institution may refuse to
disclose information, which may be injurious to the conduct of international affairs.

(g2) The public institution must also explain its application of the public interest test,
setting out the public interest factors that it took into account before reaching a
decision to refuse the application.

(h) The notice must inform the Applicant about the right to challenge the decision to
refuse the FOIA application and the Court’s judicial review powers. When
providing this information it should be suggested to the applicant that an internal
review can be sought by writing to the Chief Executive of the institution. It should
be emphasised that this internal review does not affect the right to seek a judicial
review. All existing FOIA Committees can advise the Chief Executive during the
internal review of the FOIA Application.
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TEMPLATE 1 - INFORMATION NOT HELD BY PUBLIC INSTITUTION
Date
Dear (Applicant)

Thank you for your application for information dated ( ) and received on (date of receipt),
in which you applied for: (quote the exact request contained in the FOIA Application). This
request has been handled under the Freedom of Information Act 2011.

[For Information not held|
I am writing to inform you that we have searched our records and the information you
applied for is not held by (name of public institution).

[If the public institution thinks another institution has a greater interest in the information]
However after a careful review of the information, it is my opinion that, (state name of
public institution with greater interest), has a greater interest in the information. I will
therefore transfer your application to it so that it may reply direct to you. If you object to
the transfer of your request, you have a right to ask the Court to review our decision to
transfer your application.

Yours sincerely

FOIA OFFICER
(INDICATE: names, designation and signature)

TEMPLATE 2 - REQUEST FOR FURTHER CLARIFICATION

Date

Thank you for your application for information dated ( ) and received on (date of receipt),
in which you applied for: (quote the exact request contained in the FOIA Application). This
request has been handled under the Freedom of Information Act 2011.

I am writing to ask you to clarify your application. This is because we are not certain that
we have understood your request correctly / we need further details from you in order to
identify and locate the information (delete as appropriate). Therefore I should be grateful if

you would (set out clearly what is required from the Applicant).

If you need further assistance with this, please contact me on the following telephone
number and/or email address:

Yours sincerely
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FOIA OFFICER
Name, Designation and Signature

TEMPLATE 3 - APPLICATION REFUSED AND EXEMPTION (S) APPLIED
Date

Thank you for your application for information dated ( ) and received on (date of receipt),
in which you applied for: (quote the exact request contained in the FOIA Application).This
request has been handled under the Freedom of Information Act 2011.

I can confirm that (name of public institution) holds (some of) (delete as appropriate) the
information you have requested. However we are withholding that information since we
consider that the exemption(s) under section(s) (7ist and specity these, with all sections and
sub-sections) apply / applies to it.

I appreciate that this will be a considerable disappointment to you, and hope that it might
help if I explain to you in this refusal notice why I have reached the decision that I have
taken.

ANALYSIS
[Set out detailed reasoning for each exemption cited and the information to which it applies]
i. Section

(State the exemption and the information it seeks to exempt).

ii. Assessment of injury if applicable.
If the institution assesses that an injury-based exemption applies, it must initially
explain and demonstrate the harm which would arise from the disclosure of the
information.

iii. Public Interest.

After engaging the exemption by demonstrating the harm from disclosure include a full
explanation of the public interest test utilising the factors in favour of disclosure’ against the
harm that would arise from disclosure as specitied in the exemption. The correct wording
to use where information is  withheld following consideration of the public interest test is:
“in all the circumstances of the case, the public interest does not outweigh (or clearly

outweigh) the (quote exactly the exact harm that has been specified in the exemption)
that disclosure would cause.”

iv. Decision.

3. Please see Chapter 3 for these factors — Public Interest Test.
18



Consequently, section _is applicable to your request, which is hereby refused.
NEXT STEPS

If you remain dissatisfied with my decision, you have a right to appeal to the Court to
review this decision. You may also request a review of this decision by writing to the
(name and address of the Chief Executive of the public institution). This review does not
affect your right to challenge my decision in the Court.

Yours sincerely

FOIA OFFICER
Name, Designation and Signature

TEMPLATE 4 - INFORMATION OUTSIDE THE SCOPE OF THE FOIA 2011 UNDER
SECTION 26

Date
Dear (Applicant)

Thank you for your application for information dated () and received on (date of receipt
), in which you applied for: ( quote the exact request contained in the FOIA Application ).
However after a careful evaluation of your application and our records, I confirm that, the
information you have requested is outside the scope of the Act by virtue of Section 26 of
the Freedom of Information Act 2011 because it is

1. published material or material available for purchase by the public. [Delete as
applicable].

1. library or museum material made or acquired and preserved solely for public
reference or exhibition purposes; [Delete as applicable]

1i1. material placed in the National Library, National Museum or non-public ~section  of
the National Archives of the Federal Republic of Nigeria on behalf  of any person or
organisation other that a government or public institution. [Delete as applicable]
Consequently, we are unable to provide you with the record or disclose the contents to you.
[1If the public institution knows how the applicant can buy the material]

However you can purchase this information from your [local bookshop] or directly from the
publishers [supply name and address if known].
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[If the public institution knows how the applicant can access the material]
However, the information you seek is in the National Library or National Museum (please
put contact details and address).

You have the right to ask the Court to review my decision not to provide you with the
information that you have applied for.

Yours sincerely

FOIA OFFICER”
Name, Designation and Signature
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CHAPTER 3
THE PUBLIC INTEREST TEST

Under the Act, the public interest only needs to be considered when dealing with a qualified
exemption.

3.1 WHAT IS THE “PUBLIC INTEREST”?

The public interest” is not defined in the Act. When applying the test, the public institution
is simply making an informed decision whether in any particular case it serves the interests
of the public better to withhold or to disclose information. This decision involves balancing
the competing interests between withholding information based on the purpose of the
exemption (for example, injury to the conduct of international affairs of the Federal
Republic of Nigeria) and the public interest in disclosing the information.

NOTE:

A. UNDER THE ACT, AN APPLICATION FOR INFORMATION SHALL NOT BE
DENIED WHERE THE PUBLIC INTEREST IN DISCLOSING THE
INFORMATION OUTWEIGHS, THE INJURY OR HARM STATED IN THE
EXEMPTION.

B. CONSEQUENTLY, WHERE THE BALANCE BETWEEN THESE COMPETING
INTERESTS 1S EQUAL, THE PUBLIC INSTITUTION HAS A DISCRETION TO
WITHHOLD THE REQUESTED INFORMATION UNDER SECTIONS 11, 12
AND 19; BUT MUST WITHOLD DISCLOSURE WHERE SECTIONS 14 AND
15, APPLY..

The following examples may illustrate the above point. Section 12 (1) (a) of FOIA exempts
the disclosure of information that contains records compiled by any law enforcement or
correctional agency for law enforcement purposes. An application under the FOIA is
received by the Nigeria Police Force to disclose all the information it holds with regard to a
particular investigation. After an initial assessment of the information, the Police may
consider that by responding to this application, there is some risk that disclosure would
interfere with an actual investigation, and reveal the identity of a confidential source. It is
therefore relevant to at least consider the exemptions in section 12 (1) (a) (i) and (iv)*
However, the risk of interference with an investigation and the disclosure of a confidential
source must be weighed against the general public interest in openness, important aspects of
which include promoting accountability and increasing participation in public debate about
matters of public policy such as policing. It may also be beneficial for the public to know
that the police are not acquiring information from dubious people. In refusing this
application, the Police may successfully argue that the public interest in disclosure does not
outweigh the risk to its investigation and the need to protect its confidential source.

Another application may relate to information about the number of police detectives
currently deployed in its investigation of a particular crime. While there is also the risk that

4. In this example section 14 can also be applied, and easy to utilise because it is an Absolute Exemption
and the prejudice and the public interest in disclosure has been foreclosed.
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the disclosing this information may interfere with an investigation, the same public interest
in openness and accountability must also be considered. The police may argue that the risk
of interference presented in the first information application (above) is considerably
stronger than in this second application and as a result the public interest to disclose this
second information application may outweigh this risk of harm resulting in the disclosure of
the second information application.

3.1.1 Some Critical Factors To Be Considered When Applying The Public Interest Test
Two important factors to be taken into account in considering where the balance of the
public interest rests are:

(a) The extent to which the information is already in the public domain; and
(b) The general rule that the public interest in preventing disclosure diminishes over
time, particularly where the information becomes more widely available.

3.1.2  Factors To Be Ignored When Applying The Public Interest Test
In applying the public interest test, it is important to note:

(a) The distinction between “what interests the public” on one hand, and “what is in the
public interest” on the other hand. Information is in the public interest if it serves
the interest of the public at large.

(b) The competing interests to be considered are: the public interest that favours
disclosure against the risk or injury identified by the purpose of the exemption.

There may often be a private interest in withholding information which would reveal
corruption within the public institution, or which would simply cause embarrassment to the
institution. However, the public interest may favour transparency, accountability and good
governance; and it is this interest that must be weighed against the purpose of the
exemption.

3.1.3  Factors In Favour Of The Disclosure Of Information
The following public interest factors have been generally accepted to encourage the
disclosure of official information:

(a) Furthering the understanding of and participation in the public debate of issues of the
day. This factor would come into play if disclosure would allow a more informed
debate of issues under consideration by the Government (Federal or State level), or a
local government council.

(b) Promoting accountability and transparency by public institutions for decisions taken by
them.

(c) Promoting accountability and transparency in the spending of public money. The public
interest is likely to be served, for instance in the context of private sector delivery of
public services, if the disclosure of information ensures greater competition and better
value for public money. Disclosure of information as to gifts and expenses may also
assure the public of the personal probity of elected leaders and officials.

(d) Allowing individuals and companies to understand decisions made by public authorities
affecting their lives and, in some cases, assisting individuals in challenging those
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decisions.

This list of factors is not exhaustive and there may be other factors that should be taken into
account depending on the nature of the information that is being applied for.

3.1.4 Factors Against The Disclosure Of Information

The main factors counting against the disclosure of information are those that are set out in
the exemptions themselves. For instance, there is an obvious public interest that, no person
should be deprived of a fair and impartial hearing (Section 12 (1) (a) (iii)). Therefore, if
disclosure of information would deprive an individual of this right, it is relevant to consider
the exemption and weigh the possible adverse effect of disclosure against the positive
benefit of openness, etc.

3.2 DISCLOSURE OF INFORMATION

It is important to note that sections 11, 12, 16, 17 and 19 provides the public institution
with a discretion to nevertheless disclose the record or information despite the fact that the
public interest in disclosure does not outweigh the injury or harm stated in the exemption.
Therefore, under the above exemptions, there is no obligation to refuse the application and
withhold the record.

Sections 14 and 15 of the Act do not contain a discretion to disclose. Therefore, once it is
determined that the public interest is in maintaining the exemption because the interest in
disclosure does not clearly outweigh the harm specified, the public institution MUST
withhold the information.

3.3 PRACTICAL ADVICE

There will be some FOIA applications in which it would be very difficult to make a well-
informed decision on whether the public interest to disclose outweighs the public interest to
withhold requested information. In such cases FOIA Officers should consult extensively
with senior colleagues, the legal department of the institution, or other public institutions
that may be affected by disclosure of the information.
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CHAPTER 4
THE INJURY-BASED EXEMPTIONS UNDER THE ACT

4.1 OVERVIEW

Sections 11, 12, 14, 15(1), and 19 are qualified exemptions, which demand that once the

information is covered by these exemptions, the “public interest test must be considered.

These injury-based exemptions are exemptions in which disclosure of information ‘may’,

‘would’, or “could reasonably be expected” to cause injury or harm, or an interference, or

a deprivation of the specified purpose of the exemption. For example:

(a) Section 11 - injury to the conduct of International Affairs and Defense.

(b) Section 12 (1)(a)(ii) - interference with pending administrative enforcement proceedings
conducted by any public institution.

As would be noted, the wordings in these exemptions are different but the common thread
is that, a public institution is required to demonstrate the detrimental effect(s) of disclosure
on the specified purpose or activity of the exemption.

4.1.1 Dealing with the Injury-Based Exemptions.

There are two issues that need to be resolved when dealing with an injury-based exemption.
Firstly, it has to be considered if the information requested is of the type covered by the
exemption. Secondly, the public institution must then determine and demonstrate that
disclosing the requested information may, or would, or could reasonably be expected to
cause the harm identified in the exemption. The exemption is engaged, after it has been
determined that, injury could arise from the disclosure of the record. The public institution
must then proceed to apply the public interest test. A public institution must therefore
explain to an applicant(s) the detrimental effects of disclosure to the requested information.

On the other hand, if the harm cannot be established (and the exemption is not engaged) the
application must be granted and the record disclosed.

4.1.2 What does ‘Injurious’ and ‘Injury’ mean?

The words ‘injurious’ or ‘injury’ are not defined in the Act. However, the Collins
Dictionary defines “injurious” as causing damage or harm and ‘injury’ is also commonly
understood to mean harm. The Attorney General therefore regards these terms as meaning
the same thing. So, when considering how disclosure of information would cause injury to
the subject of the exemption being claimed, the public institution may find it more helpful
to consider issues of harm or damage.

Under the Act, the degree of harm is not specified, so strictly any level of harm or damage
might be argued. However, public institutions should bear in mind that the less significant
the prejudice is shown to be, the higher the likelihood that the public interest test will
require disclosure.

4.1.3 The Injury Test

A public institution cannot withhold information unless the disclosure would injure any of
the purposes or activities listed in the exemption that the institution has relied upon.

Under the injury test:
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(a) Public institutions are expected to demonstrate that there is a causal relationship (or
implied link) between the potential disclosure and the specified injury.

(b) A public institution cannot be expected to prove exactly what would happen on
disclosure. Therefore, it does not have to prove that prejudice would occur beyond any
doubt. However, it is not sufficient for an institution to put forward unsupported
speculation or opinion.

(c) Public institutions must also be able to provide some evidence from which it can then
use as a basis for its decision on whether or not to grant the FOIA application.

Under the Act, there are three alternative parts to the injury test. These are:

i. “may”

Subject to any discretion to disclose granted by the exemption, the FOIA application would
be denied if disclosure of the information may cause harm to the activities or purposes
specified in the exemption. Therefore, if the public institution considers that the injury may
occur it would need to show that there is a fair but not a remote possibility of that injury
occurring.

ii. “Reasonably expected”

Subject to any discretion to disclose granted by an exemption, the FOIA application would
be denied if the information could reasonably be expected to cause harm to the activities or
purposes specified in the exemption. In this instance, a public institution needs to
demonstrate that the expectation of injury is reasonable, likely and more probable than not.
Therefore, the evidential burden for demonstrating this reasonable expectation is stronger
than when considering whether injury may occur.

iii. “would”

Subject to any discretion to disclose granted by an exemption, the FOIA application shall be
denied if the information would cause harm. In this instance, the public institute needs to
demonstrate that harm caused by disclosure to the specified purpose of the exemption is
both real and significant. The evidential burden for demonstrating that harm would occur is
therefore stronger than when considering whether injury may, or be reasonably expected to
occur.

4.1.4 Information already publicly available

It will be extremely difficult for a public institution to argue the harmful effects of
disclosing information if it is already in the public domain. However, a public institution
may legitimately decide to withhold information which can cause injury in combination
with another piece of information which has already been put in the public domain.

NOTE: SOME FOIA APPLICATIONS MAY PRESENT DIFFICULTIES IN MAKING A
WELL-INFORMED DECISION ON WHETHER DISCLOSURE WOULD RESULT IN
THE HARM SPECIFIED IN THE EXEMPTION. IN THESE CASES, IT IS PRUDENT
FOR FOIA OFFICIALS TO CONSULT WIDELY AND SEEK LEGAL OR SPECIALIST
ADVICE.
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CHAPTER 5

CONDUCT OF INTERNATIONAL AFFAIRS AND DEFENSE OF THE FEDERAL
REPUBLIC OF NIGERIA (FRN)

5.1 OVERVIEW OF SECTION 11

Section 11 actually contains two sub-exemptions: a sub-exemption for information whose
disclosure may be injurious to the conduct of international affairs; and another sub-
exemption for information whose disclosure may be injurious to the defense of the FRN.

5.1.1 The Conduct of International Affairs

Section 11 provides for information to be exempt if its disclosure may injure or harm the
conduct of international affairs. International affairs would mean:

e Relations between the FRN and any other country.

e Relations between FRN and any international organisation, or international court.

e The promotion or protection by the FRN of its interests overseas and citizens abroad

It is important to note that, the injury caused by disclosure must be to the interests of
Federal Republic of Nigeria itself rather than simply to the public institution which holds
the information.

5.1.2 Information covered by the International Affairs Exemption

Many public institutions carry out functions and activities that, relate directly to, or have
the potential to affect, the conduct of international affairs of the FRN. For example, the
Ministry of Foreign Affairs, Ministry of Trade and Investments, Nigerian National
Petroleum Corporation, The Economic and Financial Crimes Commission, and the Ministry
of Justice could receive applications for information, the disclosure of which may be
exempt under section 11 if it may injure the conduct of international affairs or interests of
the FRN.

The international affairs of the FRN would cover a wide range of issues, such as:

(a) Communications between public institutions in Nigeria and other states,
international organisations or organs of other states

(b) The exchange of political views between FRN and other countries.

(c) FRN policy and strategic positioning in relation to other states or to international
organisations like the United Nations, African Union, ECOWAS etc.

(d) Diplomatic matters between Nigeria and other countries.

(e) International trade partnerships.

(f) Consular matters in relation to Nigerian citizens abroad or visitors to Nigeria.

(g) State visits by overseas Heads of State, officials and Ministers of foreign countries.

(h) International funding matters with the IMF, World Bank and other similar
organisations.

(i) Cases before International Courts.

The exemption does not necessarily focus on the scale or importance of the issue or on the

subject or type of the information, but on whether the conduct of international affairs of the
FRN may be harmed through the disclosure of the information relating to the issue.
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Section 11 would only apply if the disclosure of information held by a public institution
may harm the conduct of international affairs of the FRN and not that of a State within the
FRN. For example, the disclosure of direct negotiations between the State and the World
Health Organisation would not necessarily harm the conduct of international affairs of the
FRN. However, if it was part of a programme involving the Federal Ministry of Health,
the disclosure of certain information held by the Delta State Ministry of Health might harm
FRN’s contribution or policy regarding the programme.

5.1.3 Injury to the Conduct of International Affairs

For Section 11 to be engaged, there are three issues that need to be resolved. Firstly, it has
to be considered if the information requested relates to the conduct of international affairs
of the FRN. Secondly, it is necessary to establish the nature of the injury (or the stated
harm) that might result from the disclosure of the requested information. Thirdly, the
public institution must then determine and demonstrate that disclosing the requested
information may harm the conduct of the international affairs of the FRN. Section 11 is
engaged after the institution has determined that disclosure may harm the conduct of
international affairs. The public institution should then proceed to apply the public interest
test. However, if the harm cannot be established (and the exemption is not engaged) the
application must be granted and the record disclosed. For example, the Ministry of Foreign
Affairs may hold an unfavourable assessment of the political situation of a nation which is a
close ally of Nigeria. It may reasonably judge that disclosure of this assessment may
exacerbate those political difficulties, leading to a deterioration of the relationship between
the FRN and the ally. On the other hand, the same ministry may hold a similar assessment
about a state with which it has less friendly relations, and disclosure might not harm the
relationship between FRN and that other country. However, if disclosure would lead to
attacks on Nigerians resident in that country, it will be prudent to rely on the exemption.

In its refusal notice to the applicant, the public institution must explain the detrimental
effects of disclosure to the conduct of international affairs of the FRN. Under this
exemption, it is sufficient if the public institution demonstrates the reasonable (but not
remote) possibility that disclosure of the requested information may cause harm to the
conduct of international affairs. Whether injury may occur is to be decided on a case-by-
case basis. The injury test is a dynamic concept and different levels of injury will occur at
different times according to the varying circumstances affecting the international affairs of
the FRN.

5.2. 'THE DEFENSE OF THE FRN

Section 11 also provides for information to be exempt if its disclosure may be injurious or
harmful to the defense of the FRN. In basic terms, information will be covered by this
exemption if its disclosure may assist an enemy or a potential enemy of the FRN. .

The defense exemption is subject to the public interest test (see 5.3 below). This means that
even if it is considered that disclosure of information might assist an enemy, the public
authority holding the information must consider whether there is a stronger public interest
in its disclosure.

5.2.1 Information Covered by the Defense Exemption
It is important to understand that, this exemption is not for defense information but for
information whose disclosure may harm the defense of the FRN. Therefore information
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about weaponry, troop deployments, the state of alert of the Armed Forces, etc might be
expected to be covered by the exemption. There may be other information, for instance
information as to the communications network of the armed forces that might assist an
enemy in some circumstances.

It should not also be assumed that the information covered by the exemption will only be
held by the Ministry of Defence (MoD) or the armed forces. For instance, there may be
information held by the Nigerian Civil Defence Corps, Nigerian Immigration Services, and
the National Emergency Management Authority which may be covered.

5.2.3 Injury to the Defense of the FRN

In assessing the likelihood of harm that a disclosure of information might cause to the
defense of the FRN, it will be necessary to identify the particular injury that may arise. For
example, the disclosure of information about the reliability of a piece of military equipment
might be covered by the exemption if it would enable an enemy to sabotage that equipment
but not if the weakness was impossible to exploit or if it were one that was impossible to
conceal.

The timing of a disclosure is also likely to be crucial. Information which might harm the
effectiveness of a military or defense operation might cause no harm once the operation had
been concluded. This is not an absolute rule, and there will certainly be many cases where
the disclosure of information about the tactics or weaponry involved in a successful
operation might harm the chances of success in a similar operation in the future.

When assessing whether disclosure might harm the defense of the FRN, consideration
should also be given to what information is already in the public domain. Where the same
information is available from other reliable sources, e.g. The “Soja Magazine” for the
army, it would be difficult to argue that repeated disclosure might cause injury. Similarly, a
public institution may legitimately decide to withhold information, which may cause injury
in combination with another piece of information which has already been put in the public
domain.

5.2.3 The Injury Test

A public institution cannot withhold information unless the disclosure would injure any of
the purposes or activities listed in the exemption. The potential injury must be genuine and
of substance and its likelihood must be decided on a case-by-case basis.

A public institution must always explain the potential harm that disclosure of the record
may cause in its Refusal Notice. A public institution cannot be expected to prove exactly
what would happen on disclosure. However, it must be able to provide some evidence
which it can then use in reaching a well-informed conclusion about the nature of harm
resulting from disclosure. It is not sufficient for an institution to put forward unsupported
speculation or opinion.

5.3 THE PUBLIC INTEREST TEST

Section 11 is a qualified exemption. This means that even if the information is exempt
because of the likelihood of harm, the public institution must determine public interest test
by weighing the benefits of the disclosure of information against the harm that might be
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caused to the conduct of international affairs or the defense of the FRN. Where the public
interest for disclosure is evenly balanced against the harm that might be caused, information
may NOT be disclosed.

The Act does not list the factors that would favour disclosure. However it is suggested that
among the factors that would weigh in favour of disclosure are:

(a) Furthering the understanding and participation in the public debate of issues of the
day.

(b) Promoting accountability and transparency by public authorities for decisions taken
by them.

(c) Promoting accountability and transparency in the spending of public funds.

(d) Allowing individuals, companies and other bodies to understand decisions made by
public institutions affecting their lives.

(e) Bringing to light information affecting public health and safety.

Applying the public interest test means weighing the harm that is identified in a particular
exemption against the wider public interest that may be served by disclosure. The test must
be applied on a case-by-case basis. For example, an application may be made to the
Federal Ministry of Aviation (MoA) to disclose all information concerning negotiations
with the UK over the issue of airline landing rights and tax surcharges. The MoA can argue
that, premature disclosure of this information might harm the outcome of those negotiations
and might result in damage to the relations between the FRN and the UK. The exemption
would then apply. However, the Nigerian public also has a clear interest in knowing
whether the bi-lateral landing agreements bring any benefits to the Nigerian public as
claimed. Therefore, the MoA must consider whether in this particular case, there may be a
stronger public interest in disclosing the information, despite the harm that may be caused,
since disclosure will inform public debate and promote understanding of how the MoA (and
by extension, the FRN) conducts its international affairs for the benefit of Nigerians.

5.4 DISCLOSURE OF INFORMATION

It is important to note that section 11 (1) provides the public institution with a discretion to
grant the information application as there is no obligation to rely on the exemption and
withhold the information. This discretion would still persist even where the exemption is
used and the public interest in disclosure does not outweigh the injury stated in the
exemption. Therefore there is no obligation to refuse an application and withhold the
information or record.

5.5 PRACTICAL ISSUES

Public institutions intending to rely on section 11 should consider whether there is an
interaction between section 11 and section 12 (1) (a) (iv) i.e. information that will disclose
the identity of a confidential source as confidential information may have been obtained
from another country, or source. Public institutions relying on this exemption should also
take appropriate legal advice on general questions of law, particularly in relation to
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confidentiality and the interpretation of international agreements and defense contracts.

In addition, when applying section 12 (1) (a) (iv) to requested information that may have
international criminal implications, it should be considered whether it might be better to
also apply section 14 (1) (e) which exempts information revealing the identity of persons
who file complaints or provide information to agencies on the commission of a crime.

Finally, when dealing with an application for information that may have implications on the
defense of the FRN, it is prudent to consult with relevant officials in the MoD or the armed
forces or the appropriate institution who may be able to assist in judging whether it is
appropriate to rely upon the Defense Exemption.
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CHAPTER 6:
LAW ENFORCEMENT AND INVESTIGATION

6.1 OVERVIEW OF SECTION 12

Section 12 of the FOIA sets out an exemption from the right of access to records if the
information or record requested is used for law enforcement and investigation activities.
Section 12 is a qualified exemption. Therefore the public institution would need to engage
the exemption by demonstrating the detrimental effects of disclosure on the purposes /
activities specified in the section before going on to determine the public interest test.

6.1.1 What Information Might be Covered?

Information or a record falls within the exemption if disclosure harms a range of
administrative and law enforcement activities. In considering the application of this
exemption, a public institution should weigh the negative effects of disclosure in order to
assess whether there is any likely injury to the activities listed in the exemption.

The activities and events covered by the exemption are:

(a) Pending or actual and reasonably contemplated law enforcement proceedings by any law
enforcement or correctional agency. For example, the Nigerian Police or NDLEA.

(b) Pending administrative enforcement proceeding conducted by any public institution. For
example, a disciplinary panel.

(c) The fair and impartial trial of any person.

(d) Maintaining the secret identity of a confidential source.

(e) The personal privacy of any person except it is in the greater public interest to do so.

(f) Ongoing criminal investigations.

(g) Security of penal institutions, such as the various prisons and detention centers.

A public institution may also deny an application for information that could reasonably be
expected to facilitate the commission of an offence.

6.2 DEALING WITH SECTION 12

There are two issues that need to be considered when dealing with the injury-based
exemption in section 12. Firstly, it is necessary to establish that the information requested is
covered by the exemption. Secondly, the public institution must then determine and
demonstrate that disclosing the requested information would harm the activities contained in
section 12(1)(a), or could reasonably be expected to facilitate the harm identified in section
12(1)(b) and 12(3). After the harm has been determined, the exemption is engaged and the
public institution must then proceed to apply the public interest test.

On the other hand, if the harm cannot be established (and the exemption is not engaged) the
application must be granted and the information or record disclosed.

6.2.1 The Injury Test

A public institution cannot withhold information unless the disclosure would injure any of
the purposes or activities listed in the exemption. The injury must be genuine and of
substance and its likelihood must be decided on a case-by-case basis.
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A public institution must always explain the harm caused by disclosure of the record in its
Refusal Notice. A public institution cannot be expected to prove exactly what would happen
on disclosure. However, it must be able to provide some evidence which it can then use in
reaching a well-informed conclusion about the nature of harm resulting from disclosure. It
is not sufficient for an institution to put forward unsupported speculation or opinion.

In Section 12, there are two alternative parts to the injury test. These are:

i. “Would”

Section 12 (1) (a) (i) - (vi) provides that, the FOIA application may be denied if the
information would harm the activities or events specified within the sub-section. In this
instance, the public institution needs to demonstrate that harm is real and significant. The
evidential burden for demonstrating that harm would occur is therefore stronger than it is
when considering whether injury may reasonably be expected to occur.

ii. “Reasonably Expected”

Section 12 (1) (b) and 12 (3) provides that, the FOIA application may be denied if the
information could reasonably be expected to facilitate the commission of an offence. In this
instance, a public institute needs to demonstrate that the expectation of harm is reasonable,
likely and more probable than not.

6.2.2 Information already publicly available

It will be extremely difficult for a public institution to argue the harmful effects of
disclosing information if it is already in the public domain. However, a public institution
can legitimately decide to withhold information which may cause injury in combination
with another piece of information which has already been put in the public domain.

6.3 THE PUBLIC INTEREST TEST

Section 12 is a qualified exemption, and so, even if disclosure would be likely to injure one
of the law enforcement activities or purposes, a public institution must still go on to
consider whether the public interest in disclosure outweighs whatever injury disclosure will
cause. The test must be applied on a case-by-case basis to the actual information
application.

The following examples may illustrate the above point. Section 12 (3) exempts the
disclosure of information that could reasonably be expected to facilitate the commission of
an offence. An information application is received by the NDLEA to disclose the technical
data of the equipment it deploys at the Nnamdi Azikwe International Airport. NDLEA may
consider that disclosure of this information can be reasonably expected to facilitate drug
smuggling using the airport because drug pushers may be able to make use of this
information to smuggle hard drugs out of the country. It is therefore relevant to at least
consider the exemption. However, the risk of assistance being given to drug smugglers
must be weighed against the general public interest in openness, important aspects of which
include promoting accountability and increasing participation in public debate about matters
of public policy such as crime prevention. It may also be beneficial for the Nigerian public
to know whether or not the airports are very secure and well covered by the NDLEA. In
this example, the NDLEA may refuse this application by arguing that the public interest to
disclose does not outweigh the reasonable expectation that disclosure would facilitate drug
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smuggling.

A second application is for information about the number of operatives deployed in the
same airport. There is also the same public interest in: openness and accountability, for the
public to be assured that the airports are well covered by NDLEA, and that Nigeria is not
being used as a conduit in international drug trafficking. On the other hand, the NDLEA
may argue that knowledge of their deployment may be used to facilitate drug smuggling.
However in this case, the NDLEA may decide that the risk presented in the first
information application is considerably stronger than in this second application and as a
result the public interest to disclose could outweigh the injury in disclosure.

For more advice see Public Interest Test (Chapter 3).

6.4 DISCLOSURE OF INFORMATION

It is important to note that section 12 (1) provides the public institution with a discretion to
disclose the record or information as there is no obligation to rely on the exemption. This
discretion would still remain after the exemption is used and the public interest in disclosure
does not outweigh the injury or harm stated in the exemption. Therefore there is no
obligation to refuse an application and withhold the record.
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CHAPTER 7
PERSONAL INFORMATION

7.1 OVERVIEW OF SECTION 14

Section 14 of the FOIA sets out an exemption from the right of access to information or
records if the information requested is personal information. Personal information can be in
any form, including electronic data, images, and paper files or documents. This exemption
is designed to address the tension between the public right to access official information and
the need to protect the right to privacy of an individual. This tension is demonstrated by the
fact that, while the Act requires public institutions to release information unless it is
exempt’; wrongful release of an individual’s personal information can breach the right to
privacy. It is therefore very important to understand and apply this exemption correctly.

Section 14 is a qualified exemption, designed to protect all information listed in section 14
(1)(a) - (e). However, under this exemption, it has already been pre-determined that
disclosure of personal information would harm the right to protect the privacy of an
individual. Therefore, a public institution is not required to demonstrate that release of the
information would cause an identified harm before it considers the public interest test.

7.2 IS THE INFORMATION PERSONAL INFORMATION?

The first step is to determine whether the requested information is covered by, or belongs

to the class of information contained in section 14(1). Personal information and information

exempted include:

(a) Files and personal information maintained with respect to individuals receiving social,
medical, educational, vocational, financial, supervisory or custodial care or services
directly or indirectly from public institutions.

(b) Personnel files and personal information maintained in relation to employees,
appointees or elected officials of public institutions or applicants for such positions.

(c) Files and personal information held by any public institution dealing with professional
or occupational registration, licensure or discipline.

(d) Tax information required from an individual unless disclosure is authorised by another
Statute.

(e) Information revealing the identity of ‘whistleblowers’ and other persons who file
complaints to administrative, investigative, law enforcement or penal agencies on the
commission of any crime.

Section 14 also makes it compulsory for personal information to be disclosed if:
(a) The individual to whom the information relates consents to its disclosure.
(b) The information is publicly available.

7.3 THE PUBLIC INTEREST TEST

A public institution must refuse an application for information unless the public interest in
disclosure clearly outweighs an individual’s right to privacy. In determination of this issue,
the legitimate interests of the public in disclosure need to be balanced against the protection

5. Section 7(5) imposes a penalty of N500, 000.00 for wrongfully withholding information and a breach of
the Act.
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of the privacy of the individual whose information it is. For example, in promoting
accountability and transparency in the spending of public funds there will be occasions
where the requirement to demonstrate accountability and transparency in the spending of
public funds will outweigh the rights of a person. Therefore, regard can be had to the
general benefits of transparency and accountability, which arise from the disclosure of
information by public bodies and also to the specific circumstances of individual cases.

For further advice on the factors in favour of disclosure under the public interest test see
Chapter No. 3

7.4 PROTECTION OF THE PRIVACY OF THE INDIVIDUAL
In considering the protection of the privacy of the individual against the public interest in
disclosure, it is important that full consideration should be made on the following:

7.4.1 Fairness

Fairness can be a difficult concept to define. In the context of disclosing personal

information under the Act it will usually mean considering:

(a) The possible consequences of disclosure on the individual. Personal information should
not be disclosed if it would have an unjustified adverse effect on the individual
concerned. For example, it will be unfair and unjustified to disclose the home
addresses and private telephone numbers of security services intelligence officers as it
may put them (and their family members) at risk from terrorist attacks.

(b) The reasonable expectations of the individual, taking into account expectations both at
the time the information was collected and at the time of the request. For example, were
assurances given to the individual when he provided the information that, it would not
be disclosed to the public? It would be also be generally unfair and unjustified to
disclose information of an individual’s medical condition.

There will often be circumstances where due to the nature of the information and/or the
consequences of its being released, the individual will have a strong expectation that
information will not be disclosed. This expectation is not however conclusive for there is
also the right of the public to know.

7.4.2  Private vs. Public Life

The expectations of an individual will be influenced by the distinction between his or her

public and private life. It is generally accepted that, where individuals perform public

functions, hold elective office or spend public funds they should have the expectation that

their public actions will be subject to greater scrutiny than would be the case in respect of

their private lives. This means that it is more likely to be fair to release information that

relates to the professional life of the individual. It will still be a matter of degree as, for

example, there may be an expectation that information relating to personal matters would

not be disclosed. Other factors to take into account when considering the fairness of

disclosure in this context will include:

(a) the seniority of the role/position in the public service.

(b) whether the role/position is public facing.

(c) whether the position involves responsibility for making decisions on how public funds
are spent.
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7.4.3  Press Articles

Press Articles on a matter may not be conclusive where the article is inaccurate or
speculative. You must distinguish the right of the media to fair comment from the duty to
release records within your custody. Public institutions must consider whether the article is:
mischievous, contains substantiated information or is merely speculative and the full
background context of the article, before it can make a well-informed decision on whether
information can be said to be publicly available.

7.5 DISCRETION TO DISCLOSE INFORMATION

Under section 14, there is no discretion to disclose. Therefore, once the information is
personal information and it is determined that the public interest in disclosure does not
clearly outweigh the harm specified, the public institution SHOULD withhold the
information unless the conditions referred to in section 14(2) apply
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CHAPTER 8
THIRD PARTY INFORMATION

8.1 OVERVIEW OF SECTION 15

Section 15 of the FOIA sets out an exemption from the right of access to records if the
information requested is third party information. Section 15 contains both injury-based and
Unqualified Exemptions. For the injury-based exemptions, the public institution would need
to engage the exemption by demonstrating that harm will occur to the purposes / activities
specified in the section before proceeding to deal with the public interest test. Information
covered by an absolute exemption is exempt from disclosure without the need to consider
the public interest test.

8.2 WHAT INFORMATION IS COVERED BY SECTION 15?

8.2.1 Injury-Based Third Party Information. Section 15(1)

Subject to the public interest test, a public institution shall not disclose any information that
contains:

(@)  Any trade secret and commercial or financial information obtained from a person or
business where such information is proprietary, privileged or confidential; or
proprietary, privileged or confidential trade secret, commercial or financial
information which may cause harm to the interests of a third party. This
information can be disclosed if the person or business that provided the information
consents to its disclosure.

(b)  Information which could be reasonably expected to interfere with the contractual or
other negotiations of a third party.

(c) Proposal and bids for any contract, grants, or agreement, including information
which if it were disclosed would frustrate procurement or give advantage to any
person.

8.2.2  Unqualified Third Party Exemption. (Section15(2).

A public institution shall not disclose any third party information that forms part of a record
containing the result or product of environmental testing carried out by or on behalf of a
public institution. As an absolute exemption, there is no need to consider whether there
might be a stronger public interest in disclosing the information than in not disclosing it.
The information is either exempt or it is not. Unqualified Exemptions contain an inbuilt
prejudice test. This test means that the harm to the public interest which would result from
the disclosure of the information has already been established.

8.3 DEALING WITH SECTION 15(1)

There are two issues that need to be considered when dealing with the injury-based
exemption in section 15. Firstly, it is necessary to establish that the information requested is
third party information. Secondly, the public institution must then determine and
demonstrate that disclosing this information may, or would, or could reasonably be
expected to cause the harm identified in the exemption. After the harm has been
determined, the exemption is engaged and the public institution must then proceed to apply
the public interest test.

On the other hand, if the harm cannot be established (and the exemption is not engaged) the
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application must be granted and the record disclosed.

8.3.1 Trade Secret

The Act does not define the term “trade secret”. This term has a fairly wide meaning and
will cover: secret formulae or recipes; the names of customers and the goods they buy; and
a company’s pricing structure (if these are not generally known and are the source of a
trading advantage) to name a few. For a trade secret to be covered by the exemption in
Section 15 (1), it must have the essential elements of being proprietary, privileged and
confidential.

8.3.2 Commercial and Financial Information

Likewise, commercial and financial information covers a broad range of information such
as bank statements, advertising budgets, etc. Commercial or financial information is
generally held for the purpose of finance, budgets, exploiting business opportunities,
advertising, and statutory or regulatory compliance. For commercial and financial
information to be covered by the exemption in Section 15 (1), it must be proprietary,
privileged and confidential.

8.3.3  Contract bid or proposal

It should not be difficult to determine if the information is a proposal or bid for a contract,
grant or agreement because it would generally be determined from a careful review of the
information.

Once the information is found to be third party information, then subject to the public
interest test, the public institution must deny the application and withhold the information.

8.3.4  Test of Injury under Section 15(1)

Section 15 (1) primarily deals with the disclosure of information, which has an effect on a
person or business commercial and financial interest. Therefore in deciding whether the
release of the information may, or would, or could be reasonably expected to harm
someone’s commercial interests it will be necessary to examine fully all the circumstances
in question. For example whether the price of goods is commercially sensitive and a trade
secret will depend on a number of factors. Releasing information on the price of goods
purchased from an internet site freely available to all would not necessarily prejudice the
supplier’s commercial interests. The price submitted by a contractor is likely to be
commercially sensitive during the bidding process, but less likely to be so once all bids
have been formally opened to all bidders as required by the Public Procurement Act, or
after the contract has been awarded.

A public institution cannot be expected to prove exactly what would happen on disclosure.
However, it must be able to provide some evidence from which it can then utilise to come
to a well-informed conclusion about the nature of harm that may result from disclosure. It
is not sufficient for an institution to put forward unsupported speculation or opinion.

In Section 15 (1), there are three alternative parts to the injury test. These are:

i. “may cause harm”
Section 15 (1) (a) states that, the FOIA application shall be denied if disclosure of the
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information may cause harm to the interest of the third party. Therefore, if the public
institution considers that the injury may occur it would need to show that there is a fair but
not remote possibility of that injury occurring.

ii. “Reasonably expected”

Section 15 (1) (b) provides that, the FOIA application shall be denied if the information
could reasonably be expected to interfere with the contractual or other negotiations of a
third party. In this instance, a public institute needs to demonstrate that the expectation of
interference is reasonable, likely and more probable than not. The evidential burden for
demonstrating reasonable expectation is therefore stronger than it is when considering
whether injury may occur.

iii. “would”

Section 15 (1) (c) provides that, the FOIA application shall be denied if the information
would frustrate procurement or give an advantage to any person. In this instance, the public
institute needs to demonstrate that the frustration to a fair procurement process is real and
significant. The evidential burden for demonstrating that harm would occur is therefore
stronger than it is when considering whether injury may or be reasonably expected to
occur.

8.3.5 Information already publicly available

It will be extremely difficult for a public institution to argue the harmful effects of
disclosing information if it is already in the public domain. However, a public institution
may legitimately decide to withhold information which may cause injury in combination
with another piece of information which has already been put in the public domain.

8.4 THE PUBLIC INTEREST TEST

Section 15 (4) provides for a different mechanism for dealing with the public interest test.
Firstly, the only factors to be considered in determination of where the public interest lies
are those of: public health, public safety or protection of the environment. Therefore, if
disclosure is not in the public interest as it relates to these particular factors, the application
must be denied and the information withheld. Secondly, the information can only be
disclosed if the public interest in public health, public safety or the protection of the
environment clearly outweighs in importance any financial loss or gain to, or prejudice to
the competitive of, or interferes with contractual or other negotiation of a third party.

8.5 DISCRETION TO DISCLOSE INFORMATION

Under section 15, there is no discretion to disclose. Therefore, once the information is third
party information and engaged, the harm has been established, and it is determined that the
public interest in disclosure does not clearly outweigh the harm specified, the public
institution MUST withhold the information.

8.6 PRACTICAL ISSUES

8.6.1 Consultation

In order to determine whether the disclosure of information would prejudice a commercial
interest, a public institute should consult with the parties likely to be affected by any
disclosure. Time is, however, likely to be limited since the public institute must decide
whether the exemption applies within 7 days. Therefore, the institute should use Section 6
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of the Act to extend the time limit by another 7 days. The failure of the third party to
respond to the consultation does not remove the obligation to respond within the statutory
time limits.

NOTE: ALTHOUGH PUBLIC AUTHORITIES SHOULD CONSIDER THE VIEWS OF
THE AFFECTED PARTY, IT IS THE RESPONSIBILITY OF THE PUBLIC
INSTITUTION TO DECIDE WHETHER OR NOT THE EXEMPTION APPLIES. THE
PUBLIC INSTITUTE CAN ONLY WITHHOLD INFORMATION IF 1S SATISFIED
THAT ANY ARGUMENTS FOR WITHHOLDING THE INFORMATION ARE
JUSTIFIED.

8.6.2 Review of Contracts/Confidentiality Clauses

There are instances where contracts between public institutes and contractors may have
confidentiality clauses. It is important these clauses are carefully evaluated. It is also
possible that these confidentiality clauses will reveal the injury that may be caused to the
contractor. When faced with the interpretation of these clauses it is always prudent to seek
specialist or legal advice.
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CHAPTER 9
PROFESSIONAL AND OTHER PRIVILEGES CONFERRED BY LAW.

9.1 OVERVIEW OF SECTION 16

Section 16 of the FOIA sets out an exemption from the right of access to records if the
information requested is protected by professional privilege or other statutory privilege.
Privilege refers to the legal right to refuse to disclose information obtained in a professional
or other confidential relationship. Under this exemption a public institution may deny an
application for information that is subject to any of the confidential relationships specified
in the Act.

9.2 WHAT INFORMATION IS COVERED BY THE EXEMPTION?
A public institution may deny an application for information that is subject to the following
privileges:

9.2.1 Legal Practitioner — Client Privilege
Legal privilege (LP) covers all communications between lawyers and their clients for the
purpose of obtaining legal advice, and other documents created by or for lawyers for the
purpose of litigation. Legal privilege would also cover advise from:

(a) external lawyers to a public institution.

(b) the in-house lawyer employed in the legal department of a public institution.

(c) legal advise from the Ministry of Justice.

Legal privilege is not defined in the Act, or in any other legislation. It is a common law
concept shaped by the courts over time. LP is intended to provide confidential space
between professional legal advisers and their clients that is free from public scrutiny. This
space enables full and frank openness between them, which safeguards the provision of
fully informed, realistic and frank legal advice, including potential weaknesses and counter-
arguments. Therefore, it is safe to conclude that LP is fundamental to the administration of
justice.

9.2.2 Health Workers - Client Privilege

Health privilege covers all communication between health worker and their patients or
clients. It is intended to provide confidentiality between health workers and their patients to
ensure complete openness between them in order to enable efficient prognosis, a fully
informed diagnosis of medical condition, and ensure effective medical treatment. The term
health worker is not defined in the Act, but it will include doctors, nurses, and dentists.
The essential element of a health worker is that the person is medically qualified, and is
medically involved in providing physical and mental medical treatment to a patient/client.
So it would not cover administrative or personnel management communications.

9.2.3 Journalism Confidentiality Privileges (JP)

JP is the right to refuse to divulge sources of information; and/or disclose the actual or
entire content of the information provided by these confidential sources. The ultimate
purpose of this exemption is to protect journalistic integrity by carving out a creative and
journalistic space for journalist to engage in their profession free from the interference and
scrutiny of the public. It can be argued that invasion of this space is a restriction on a

41



journalists’ ability to exercise and facilitate free speech. JP also provides effective
protection and encouragement to sources of information who are comforted by the fact that,
providing information to journalists will not have a detrimental effect on them. JP is
essential to the maintenance and effectiveness of the “fourth estate of the realm”.

9.2.4 Other Statutory Professional Privileges
To determine whether any professional privilege has been conferred by an Act, it is
necessary to undertake a careful evaluation of the conferring Act to confirm that the nature
and exact conditions of the conferred privilege.

9.3 INJURY TEST AND THE PUBLIC INTEREST TEST

As an absolute exemption, there is no need to consider whether there would be any injury
caused by disclosing the requested information; or, whether there might be a stronger
public interest in disclosing the information than in not disclosing it. Information covered
by section 16 is either exempt or it is not. Unqualified Exemptions contain an inbuilt
prejudice test. This test means that the harm to the public interest that would result from the
disclosure of information falling within an absolute exemption has already been established.

9.4  DISCLOSING INFORMATION

It is important to note that section 16 provides a public institution with the discretion to
disclose the information as there is no obligation on a public institution to rely on the
exemption. Therefore there is no obligation to refuse an application and withhold the
record. However, as a result of the legal and potential devastating consequences of a
wrongful disclosure of information covered by privilege, it is advised that, the Chief
Executive of a public institution should approve the disclosure of privileged information
after taking specialist and other legal advice.
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CHAPTER 10
COURSE OR RESEARCH MATERIAL

10.1  OVERVIEW OF SECTION 17
Section 17 of the FOIA sets out an exemption from the right of access to records if the
information requested contains course or research materials prepared by faculty members.

10.2  WHAT INFORMATION IS COVERED BY THE EXEMPTION?

10.2.1 Course Material

The term course material is not defined in the Act. However, this term will include any
academic material prepared in furtherance of a curriculum offered by an institution of
higher learning such as: universities, polytechnics, and other specialist academic or
professional institutes like the Nigerian Institute of Advanced Legal Studies, National
Institute of Policy and Strategic Studies and National Institute of Policy and Strategic
Studies, to name a few, (“tertiary institution™).

10.2.2 Research Material

Research material connotes records produced from a systematic investigation undertaken by
an academic member of a faculty of a tertiary institute (“Lecturer”) to establish facts, solve
new or existing problems, prove new ideas or develop new theories.

10.3  PURPOSE OF THE EXEMPTION

The ultimate purpose of this exemption is to protect academic integrity and the pursuit of
academic and professional excellence for lecturers by carving out a scholastic and research
space for lecturers to impart knowledge to their students, and contribute to the knowledge
base of the country. It can be argued that this space is integral to the skills, knowledge and
manpower development of the country.

10.4 INJURY TEST AND THE PUBLIC INTEREST TEST

As an absolute exemption, there is no need to consider whether there would be any injury
caused by disclosing the requested information; or, whether there might be a stronger
public interest in disclosing the information than in not disclosing it. Information covered
by section 17 is either exempt or it is not. Unqualified Exemptions contain an inbuilt
prejudice test. This test means that the harm to the public interest that would result from the
disclosure of information falling within an absolute exemption has already been established.

10.5  DISCLOSING INFORMATION

It is important to note that section 17 provides a public institution with the discretion to
disclose the record, as there is no obligation on a public institution to rely on the exemption
and refuse an application by withholding the record. However, as a result of the
consequences of a wrongful disclosure of information, it is prudent that only the Chief
Executive of a public institution should exercise this discretion after evaluating the
information and taking specialist advice.
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CHAPTER 11
DISCLOSURE OF RECORDS

11.1  OVERVIEW OF SECTION 19
Section 19 of the FOIA sets out an exemption from the right of access to certain specified
records held by public institutions.

11.2  WHAT INFORMATION IS COVERED BY THE EXEMPTION?

11.2.1 Test Questions, Scoring Keys and Examination Data (“test data”)

A public institution may refuse to disclose test data used to: administer an academic
examination, or determine the qualifications of an application for a license or employment.
The purpose of this sub-exemption is to ensure that the assessment of students and
applicants for a license or employment is conducted in an atmosphere that guarantees
fairness and impartiality. Therefore, it can be argued that the disclosure of test data
information may give certain students, applicants and candidates an advantage over others,
which will prejudice the fairness and impartiality of the assessment procedure.

11.2.2 Architects and Engineering Plans (Design plans™) for Buildings not
Constructed in Whole or Part by Public Funds (“Private Buildings”)

Architects and engineers are paid to deploy their skills in designing unique and bespoke
buildings for their clients. Under the planning laws, these design plans have to be submitted
to various public institutions (for example, the Development and Control Department of the
Federal Capital Development Authority) for planning permission and building approval. It
can be argued that disclosure of these plans would prejudice the professional integrity of
architects and engineers because it would enable people to freely copy these designs,
thereby infringing the professional skills and ingenuity utilised; and the right of an architect
or engineer to be adequately remunerated for their professional work. It can be argued that
the protection of this professional skill is integral to the professional development of
architects and engineers in the country.

Additionally, this protection also has public safety implications. While a design plan may be
suitable for a particular area, its mindless reproduction (through copying) and use in
another area may be dangerous and lead to unsuitable and unsafe buildings.

11.2.3 Architects and Engineering Plans for Publicly Funded Buildings (“Public
Buildings”)

In addition to the arguments above, the disclosure of design plans of public buildings may

have security implications as it can be utilised by terrorists and criminals to commit

offences; and may also facilitate espionage by intelligence agents of foreign countries. A

public institution should disclose the design plans for a public building if the disclosure

would not compromise security.

11.2.4 Library Circulation and Other Records

Libraries play an important role in the literary and cultural education of the public by
providing the public with easy and often free access to information and publications. This
important role would be injured if libraries were forced to disclose records that would
identify library users with specific material. The purpose of this sub-exemption is to
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provide an atmosphere where the public can freely satisfy their quest for knowledge with
the full expectation that their choice of publication, books, reading material or research
would not be used to discriminate against them or harm them in any way. It can be argued
that disclosure of any record that identifies users with specific material would prejudice
library usage in the country.

11.3  DEALING WITH SECTION 19

There are two alternative issues that need to be considered when dealing with the qualified
exemption in section 19. Firstly, it is necessary to establish whether the information
requested falls within the class of information relating to private buildings. Once it falls into
this class of information the exemption is engaged and the public institution must proceed to
consider the public interest test. In the case of public buildings, the public institution must
determine and demonstrate that disclosing the requested information would compromise
security. Once this harm (or compromise to security) has been determined, the exemption is
engaged and the public institution must then proceed to apply the public interest test.

If the harm cannot be established (and the exemption is not engaged) the application must
be granted and the record disclosed.

11.3.1 Test of Injury Section 19 (b)

This subsection deals with the denial of disclosure, which would compromise security.
Security is not defined in the Act but it is accepted as a state of being secure. Therefore this
term can be applied widely to include: personal security, the security of public institutions,
public security, national security, and so on.

In deciding whether the release of the information would have this detrimental effect on
security, it will be necessary to consider the application within a full background context by
examining all the circumstances in question. For example, a request for access to the design
plans of the National Tourism Development Commission head office would not necessarily
compromise the security of the commission or the nation and can be disclosed. On the other
hand, it can be argued that, disclosure of the design plans for the State Security Services
Headquarters would compromise national security.

A public institution cannot be expected to prove exactly what would happen on disclosure.
However, it must be able to provide some evidence from which it can then utilise to come
to a well-informed conclusion about the nature of harm that may result from disclosure. It
is not sufficient for an institution to put forward unsupported speculation or opinion.

Section19 (1) (b) provides that, the FOIA application may be denied if the information
would compromise security. In this instance, the public institute needs to demonstrate that
the compromise to security is real and significant.

11.3.2 Information Already Publicly Available

It will be extremely difficult for a public institution to argue the harmful effects of
disclosing information if it is already in the public domain. However, a public institution
may legitimately decide to withhold information which may compromise security in
combination with another piece of information which has already been put in the public
domain.
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11.4  THE PUBLIC INTEREST TEST
Section 19 provides that, a public institution shall disclose information where the public
interest in disclosure outweighs whatever injury that disclosure will cause.

11.4.1 Factors In Favour of the Disclosure of Information

After a careful evaluation of judicial decisions regarding the issue of the public interest test,

the following public interest factors that would encourage the disclosure of information

have been distilled:

(a) Furthering the understanding of and participation in the public debate of issues of the
day. This factor would come into play if disclosure would allow a more informed
debate of issues under consideration by the Government (Federal or State level), or a
local government council.

(b) Promoting accountability and transparency by public institutions for decisions taken by
them.

(c) Promoting accountability and transparency in the spending of public money. The public
interest is likely to be served, for instance in the context of private sector delivery of
public services, if the disclosure of information ensures greater competition and better
value for money that is public. Disclosure of information as to gifts and expenses may
also assure the public of the personal probity of elected leaders and officials.

(d) Allowing individuals and companies to understand decisions made by public authorities
affecting their lives and, in some cases, assisting individuals in challenging those
decisions.

This list of factors is not exhaustive and there may be other factors that should be taken into
account depending upon the request for information.

11.4.2 Factors against the Disclosure of Information

The public institution can look at whatever injury it believes that disclosure will cause. For
instance, there is an obvious public interest that, no person should be deprived of a right to
a fair and impartial application for a license and employment. Therefore, if disclosure of
information would deprive an individual of this right, it is relevant to consider this
exemption and weigh the possible adverse effect of disclosure against the positive benefit of
openness and transparency.

11.5 DISCLOSING INFORMATION

Section 19 provides a public institution with the discretion to disclose a record as there is
no obligation on a public institution to rely on the exemption and refuse an application by
withholding the record. However, as a result of the consequences of a wrongful disclosure
of information, it is prudent that disclosure is made only after a careful evaluation of: the
information requested, the harm to security that would be caused from disclosure, and a
consideration of the public interest test. Consequently, it is advised that the Chief
Executive of a public institution should approve the application for information after
evaluating the information and taking specialist advice.

11.6 PRACTICAL ISSUES

There may often be information that will be exempt under Section 17 and Section 19 (1)
(a). In this instance both exemptions should be utilised. However, as an absolute
exemption, it is easier to exempt information under Section 17.
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CHAPTER 12:
EXCLUDED RECORDS

12.1  OVERVIEW OF SECTION 26

Under Section 1, all public institutions are subject to the Act. However, the application of
the Act is excluded and does not apply to information, which is publicly accessible to the
applicant by other means.

12.1.1 Purpose of the Exclusion

The purpose of the exclusion is that, if there is another route by which someone can obtain
information, there is no need for the Act to provide the person with further means of access
to records.

12.2 WHAT INFORMATION IS COVERED BY THE EXCLUSION?

The materials excluded from application of the Act are:

(a) Published material or material available for purchase by the public.

(b) Library or museum material made or acquired and preserved solely for public reference
or exhibition purposes.

(c) Material placed in the National Library, National Museum or non-public section of the
National Archives of the Federal Republic of Nigeria on behalf of any person or
organisation other than a government or public institution.

12.3  DEALING WITH SECTION 26

There is only one question to be considered when dealing with Section 26. Is the material
listed under this section? If it is, then the material is exempt from the Act. If the
information is not listed in the section, then the public institution should deal with the
application in accordance with the Act.

12.3.1 Advice and Assistance

There is an implied obligation on public institutions to provide reasonable advice and
assistance to Applicants. Therefore, when dealing with this section, an institution should
make the Applicant aware that the material requested is publicly available by other means,
and provide the Applicant with the information or directions on where, and how, the
material requested can be assessed.
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CHAPTER 13
REPORTING REQUIREMENTS UNDER SECTION 29
13.1 OVERVIEW

By virtue of section 29 of the Act, all public institutions must on or before February 1 each
year submit to the office of the Attorney General of the Federation a report containing the
following details:

(a) the number of determinations made by the public institution not to comply with
applications for information made to such public institution and the reasons for such
determinations;

(b) the number of appeals made by persons under this Act, and the reason for the action
upon each appeal that results in a denial of information;

(c) a description of whether the Court has upheld the decision of the public institution to
withhold information under such circumstances and a concise description of the
scope of any information withheld;

(d) the number of applications for information pending before the public institution as of
October 31 of the preceding year and the median number of days that such
application had been pending before the public institution as of that date;

(e) the number of applications for information received by the public institution and the
number of applications which the public institution processed; .

() the average number of days taken by the public institution to process different types
of application for information;

(g) the total amount of fees collected by the public institution to process such
applications; and

(h) the number of full-time staff of the public institution devoted to processing
applications for information, and the total amount expended by the public institution
for processing such applications.

The effective implementation of the Act’s reporting regime requires each Public institution
to take active steps to re-organise its information and records dissemination process for
purposes of compliance with the Act. A Public institution should consider designating a
senior official (at the Assistant Director level or its equivalent) or establishing an FOI Unit
with direct responsibility for determinations and compliance with the Act

13.2 FORMAT OF REPORT
A Public institution must submit a report even if a nil entry is recorded under all or any of
the sub-paragraphs in paragraph 3 above. All reports should be in Microsoft Excel format
and must in accordance with the Act, be submitted on or before February 1:
(a) electronically, via the following email address - fmoj.foi@justice.gov.ng OR
foifmoj2011@gmail.com; and

(b) in hard copy, to Room SE 07, 5th Floor, Federal Ministry of Justice, Headquarters
Building, Maitama FCT, Abuja.

13.3  PUBLICATION REQUIREMENTS
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Section 29 of the Act also requires the Honourable Attorney General of the Federation to
publish these reports electronically and in print and submit copies to relevant committees of
the National Assembly not later than April. In addition the Attorney General of the
Federation is expected to compile a report on overall compliance with the Act for
submission to the National Assembly on April 1 each year. In order therefore to ensure
uniformity in the form and style for reports, public institutions should use the attached form
for the purpose of submission to the Office of the Attorney General of the Federation.

A Public Institution should in addition, note that under the Act the submission of a report to
the Attorney General, does not absolve the institution from proactively disclosing
electronically or through other means information and records relating to its administrative
machinery and general operations to the public as outlined under section 2 of the Act.

Furthermore, the obligation to submit a report to the Attorney General is additional to the

obligation to make such report directly available to the public electronically; for example by
publishing the report on its website.

MR. MOHAMMED BELLO ADOKE SAN, CFR
HONOURABLE ATTORNEY GENERAL OF THE FEDERATION AND
MINISTER OF JUSTICE

29™ MARCH, 2013
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SCHEDULE

RANGE OF FEES CHARGEABLE FOR DUPLICATION OF RECORDS

UNDER THE FOIA 2011

PHOTOCOPY
SCANNING TO FILE
SCANNING AND PRINTING

COPYING TO COMPACT DISK
(If CD Is Provided By The
Public Institution)

COPYING TO USB DRIVES
(If Supplied By Public Institution)
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MAXIMUM OF N10 PER PAGE
NIL
MAXIMUM OF N10 PER PAGE

N100 PER CD

N1, 500 (IGB OR LESS);
N2, 500 (1GB - 2.5 GB)
N5000 (OTHERS)



"ECOWAS"
n FRN n

"JP "

13 LP”

"NDLEA"

“Public facing”

"Public Fund"

"Records"

“Whistleblowers”

GLOSSARY OF TERMS
means Economic Community of West African States.
means Federal Republic of Nigeria

Journalism Privilege means A privilege provided by the constitutional
or statutory law protecting a reporter from being compelled to testify
about confidential information or sources.

means Legal privilege: a rule of law that protects the confidentiality
of communication made between a legal practitioner and the client.
The privilege belongs to the client and may only be waived by the
client.

means National Drug Law Enforcement Agency.

in relation to a public office means any office which in the ordinary
course of events is expected to maintain routine and open contact with
members of the public.

means money that is generated by the state to provide goods and
services to the general public. This term is not defined in the FOIA
or the 1999 Constitution where it is used in section 80 thereof

means information that is stored or set down in a tangible medium
e.g. in writing or that, having been stored electronically or other

medium is retrievable in perceivable form.

means a person in an organization who discloses a wrongdoing in the
public interest.
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